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Has anyone ever heard a client utter these words? For many years all | thought
about when | heard a client say these words was, “Of course it's about the money.” |
was wrong; it's not about the money, it's about the damage to our clients and their
families. In trial, if our sole focus is “about the money”, we are doing an injustice to
our clients. Our clients’lives and the lives of their families have been forever altered
by the actions or inactions of the truck driver, company, broker, shipper etc... This
article is by no means a silver bullet for presenting damages in a trucking case, but
rather my hope is to talk about some concepts. Some you may know and some you
may be hearing for the first time, in order to develop what works best for you in your

case.

How do we begin to listen and truly understand the harms and losses to our cli-
ents? Two words: “Focus Groups”. And not just any type of Focus Groups but groups
specifically designed and constructed to talk about how jurors react instinctively,
intuitively and emotionally to what our clients have endured and will endure in the
future. Let me give you an example. We were trying a case where our client was a
chef and lost his sense of taste. We thought the fact that he was a chef and owned
his own restaurant would be the most important fact to the jury. We were dead
wrong. What we learned was that taste was an intimate sense that evoked memories
and images for everyone differently, but no less important to each person because
they weren't in the food and restaurant industry. We had no economic damages to
speak of in the case. So, the frame for the case became about what taste represents
to each of us, rather than what taste does for us. This was the instinctive, intuitive
and emotional information we gathered from the Focus Groups that carried the day.

We typically run separate liability and damage focus groups before exploring
both together. This is done to gain insight and information that will move the needle
on liability and damage issues separately. Once we have done this, we then move
onto groups testing both issues together, in order to determine how the liability and
damages will impact each other, if at all. People always ask how many Focus Groups
we do or should do on a case. My advice is always the same: do as many as you
can until you start to develop reli-
able data on liability and damage
issues. This could be a handful or
as many as fifteen to twenty. One
of the things we look for in deter-
mining how many Focus Groups
to do is consistent repeatable im-
ages that the participants start to
talk about, especially on the issue
of damages.

An example of this comes from a trucking case that we tried in Philadelphia in
November of 2017. Our client was a thirty-year-old HVAC installer. He was rapidly
advancing through his company to the position of team leader when the crash oc-
curred. His injuries prevented him from being able to work in the HVAC field again.
His wife worked in the health care field and was rapidly advancing in her profession
as well. The image that our Focus Groups kept coming up with when talking about
the paths their lives were taking was two arrows going in opposite directions. These
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images became a central part of our damage presentation to easily show the impact
that the crash had and would continue to have on the family. | cannot stress enough
how important “images” are to any presentation on damages. When | say “images” |
am talking beyond images of broken bones, surgeries, etc. Our clients’ stories have
metaphors and images that are extremely powerful if we really listen and uncover
them. These will be the images that the jurors remember and form a baseline for
their decisions during deliberations.

How do the images and metaphors that we uncover from active listening trans-
late into dollars during deliberations? This is where the concept of “Anchoring” has
become so essential for damages in our trucking cases. Wikipedia defines anchoring
or focalism as “a cognitive bias that describes the tendency for an individual to rely
too heavily on an initial piece of information offered (known as the ‘anchor’) when
making decisions...... Once the value of this anchor is set, all future negotiations,
arguments, estimates, etc.... are discussed in relation to the anchor. This bias occurs
when interpreting future information using this anchor. For example, the initial price
offered for a used car, set either before or at the start of negotiations, sets an arbitrary
focal point for all following discussions.” There have been countless articles written
on the concept of anchoring and | strongly encourage diving into the research fur-
ther, but for purposes of this article | wanted everyone to have a basic understanding
of the concept.

Anchoring can have an extremely powerful effect on your case, both from a pos-
itive and negative standpoint. The following are a few examples of how anchoring
works from some recent cases. | practice primarily in Pennsylvania, where we are not
allowed to ask for a specific number for non-economic damages and can tell you that
the concept of anchoring is essential in jurisdictions like Pennsylvania. However, in
those jurisdictions where you are allowed to ask for a number, doing so without an
anchor that bears a direct relation to an aspect of your case can be a death blow.

Example one: a thirty-two-year-old man, unmarried and with no children, suffo-
cated and died as a result of his injuries. His future lost economics were in the range
of $2,000,000. To say that this young man died a horrific death is an understatement.
He left behind an amazing family who were and continue to be devastated by the
loss of their son and brother. During our damage groups, whenever we brought up
the lost economic number that the family was seeking, there was a consistent visceral
reaction which was not positive for the family. The groups were offended that the
mom and dad would ask for the money that their son would have earned had he
been alive. Thus the $2,000,000 became the anchor that no participant was willing
to talk about because of the underlying emotional attachment of what the number
represented. So instead of $2,000,000 becoming a starting point for the damage
discussion, it became an endpoint that no one was willing to go above.

Armed with this knowledge, we set out to find a new anchor which would unite,
rather than divide the jury, around the family. After many groups, a consistentimage
started to develop, which was of this young man suffocating to death alone. The
image of our client taking his last breath alone instead of surrounded by his family
became a tremendously powerful image that evoked strong positive emotions to-
wards our family. However, the image did not have an economic number. To find an
economic anchor for this image we looked long and hard and then did what all the

Continued on page 38.
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top trial lawyers in the country do when presented with a problem they can’t solve:
WE WENT TO GOOGLE! We simply asked Google how many breaths the average per-
son takes in a single year. The number is 8,000,000. We tested this anchor through
a number of additional groups and it was a number that resonated whenever the
participants started talking about money. Here is part of my opening where we in-
troduced the number.

“The law recognizes

H You will have to decide what Ron went through those last moments before his
Thu' nOI Only 15 There death. The terror knowing that you are suffocating and dying and there is no one

d‘ H H h that can help. The experts will tell you that Ron drowned above the water and you
Ig n I1'y In T e Wuy we will hear about what Ron’s body and mind went through in those final moments.

|ive bU-I- ulso dign"y in Why does the law allow for damages for this?

The law recognizes that not only is there dignity in the way we live but also digni-
The qu we die." ty in the way we die. For Ron, his death was not a peaceful death. You will hear that

he left this world fighting to live, fighting for each and every last one of the 8 million
breaths we take a year”

“We take 8 million breaths a year. Each and every one of them is precious.

The case did not go to verdict, but we were able to achieve a great result for this
very deserving family beyond what the initial groups were willing to give.

Example 2: this is the case | mentioned earlier which was tried in Philadelphia.
The challenge for the damage anchor in this case was that our client, although he
could not return to his position in the field of HVAC, was still able to work. Addition-
ally, the lost wages and future medical bills were slightly less than $1,000,000 which,
pre-trial, was the number that the trucking company focused solely on when talking
about settlement. Liability was very strong both against the driver and the company,
and we were able to show a number of systemic problems in the company that led
to this crash. However, what we witnessed in our groups was that no matter how bad
the liability, the groups gravitated towards this $1,000,000 mark as the anchor for
their discussion about non-economic damages. Our challenge was how to get the
groups, and ultimately the jury, to think about a far bigger number as the anchor for
their discussion on non-economic damages. This was especially critical given that
punitive damages were very much in the case, so we needed a significant compensa-
tory award. Aswith all cases, we had to find an anchor that bore some relation to the
case and could be easily woven into the case from liability through damages. The
beauty of a great anchor is, in my opinion, the subtlety of it as well. Done correctly
there is nothing the defense can do to combat the power of a properly crafted and
well-placed anchor.

The trucking company in our case drove approximately 5,000,000 miles a year
and this 5,000,000 was a number that we introduced in our Focus Groups. What we
quickly realized was that, absent any lower numbers for wage and medical bills, the
participants used this number as an anchor for the compensatory damages. The
overwhelming sentiment from the groups was that a company that drives 5,000,000
miles a year should not drive one mile with a driver who they know is fatigued and
falsifying his logs. With our client’s consent we dropped the wage and medical from
the case and instead went with the 5,000,000 anchor.
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We introduced the number in the very beginning of my opening. We repeated
the 5,000,000 number through the trucking company’s representatives, their expert
trucking witness and even
their defense medical expert
who agreed that he had made
about $5,000,000 doing de-
fense medical work. Our cli-
ent, as | mentioned, was an
HVAC worker who also was

required to drive and keep
logs. In talking about what he
did for work he simply stated
that his company didn’t drive
5,000,000 per year but he was
required to follow the same
rules as the truck driver. The ‘
5,000,000 number bore a ra-

tional relationship to the case and was consistently and subtly conveyed to the jury
throughout our liability and damage presentation. The case settled after eight days
of trial. However, we talked to a number of the jurors after and when asked what
number they had in their head for damages the majority of them said $5,000,000 as
a starting point.

While images, metaphors and anchoring are not new concepts, | am excited
about the tremendous work being done by trial lawyers all over the country on these
important topics. These concepts can and have brought tremendous results not only
in trucking cases, but in personal injury cases of all kind. In closing, | will not wish you
luck in pursuing your trucking cases. Luck s reserved for those that are not prepared.
Trucking cases take time, energy and resources to be successful, and when we com-
mit all three, not only do our clients win, but the motoring public does as well.

Ed Ciarimboli is a partner at the Kingston, PA firm Fellerman & Ciarimboli. His prac-
tice focuses on representing the victims of trucking and automobile collisions and medical
malpractice. He isa member of the AAJ, PAJ, Pennsylvania Bar Association and Luzerne County
Bar Association. Mr. Ciarimboli has been named as a Pennsylvania Super Lawyer “Rising Star”
every year since 2005 and in 2012 and 2013 he was selected to the “Top 40 under 40” by the
National Trial Lawyers association.

Mr. Ciarimboli obtained his undergraduate degree from Wilkes University and his law
Degree from Duquesne University. In addition to his law practice, Mr. Ciarimboli serves on
the boards of the ARC and the Fallen Officers Association and along with his partner Greg
Fellerman has spoken to over 20,000 high school students in the last two years as part of the
Fellerman & Ciarimboli Safe Prom Pledge.
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